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GENERAL SURVEY LAW

Relating t o Legal Su rvey  P ra c tice
by W. M arsh  Magwood, Q. C.

PART THREE - EVIDENCE

It would be sheer presum ption on my part were I to attempt to cover this  
vast and im portant field  in the com p arative ly  short space of tim e availab le .

A  useful purpose might be se rv e d ,  how ever, if I recapitu late  the im portant  
princip les and ru les of the subject and b r ie f ly  explain those which in m y opinion are  the 
m ost important in your specialized field.

A. A d m iss ib i l i ty  of Evidence

You often hear the expressions m a te r ia l i ty  and ad m iss ib ility  in this subject, 
and so m ay I explain b r ie f ly  that, -
(a) M ateria li ty  - the use of this word is now m ore  predicated upon propositions of 

fac t, that is an issue "or point11 ra th e r  than the evidence supporting such issue or  
point, as a proper part of a litigant's case.

(b) A dm issib ility  - on the other hand is a te rm  predicated of an ev id en tia ry  fact  
offered to prove a proposition of fact (issue or point) m a te r ia l  to a case.

In simple language, I might say  that if the fact is not m a te r ia l ,  evidence to 
estab lish  it is not adm issible - and fina lly  on this point I p re fe r  to say  as do m odern  
authorities that rulings on these two subjects a re  ra th e r  ru les  of substantive law or law  
of p rocedure, ra th e r  than ru le s  of evidence.

Now a few fu rth er  words about adm issib ility  - Its main princip le  is that 
"all facts and c ircum stances which afford a fa ir  presum ption or in ference as to 
questions in dispute and m ay f a i r ly  and reasonab ly  aid in a rr iv in g  at the true conclusion"  
are  adm issib le.

The trend is th e re fo re  to extend ra th e r  than r e s t r ic t  ad m issib ility  unless  
such adm ission is obnoxious to an exc lu sion ary  ru le ,  such as h e a rs a y ,  (the old English  
decision was that evidence is not adm issib le  through the mouth of one witness to show 
what a th ird  person said fo r  the purpose of proving the truth  of what the th ird  person  
said, (it is a lso not on oath, nor can c ro ss  examination be afforded. ))

C h aracter  when not in issu e , opinion evidence except by ex p erts ,  e .g .  
experienced draughtsmen and su rve y o rs  m ay state th e ir  opinions as to the meaning of 
lines or shading on a plan.

NOTE - Boards of a rb itra tions and adm inistra tive  tribunals a re  not s t r ic t ly  bound 
by the Rules of Evidence.

W ritten statem ents made by public o ff ice rs  in the d ischarge of their o ffic ia l  
duty and recorded  in public documents are admitted by way of exception to the e x c lu s 
ionary ru le . And surveys  made by o ffic ia l su rve y o rs  of Crown lands have been admitted. 
Field  notes of p rov in c ia l land su rve y o rs  prepared  and filed  in pursuance of s ta tu tory  
duty in that behalf are  adm issib le , but fie ld  notes not p repared  or f iled  under a 
statutory duty are  not adm issib le , even if made by a p rov in c ia l land su rv e y o r .
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Instructions given to an o ffic ia l land su rveyo r  by the Su rve y o r  G en era l in 
resp ect of Township Surveys  have been admitted but let us rem em b er that any document 
or plan p repared  and sworn to by a su rveyo r  as c o r re c t  with re fe re n c e  to any su rv e y  
perfo rm ed  by him may be filed  in the appropriate r e g is t r y  o r  land t it les  office "subject 
to be produced th e rea fte r  in evidence in any court. M Likewise evidence taken under 
oath by such su rveyo r  concerning any boundary of any township or t ra c t  of land which 
he is employed to su rvey  is adm issib le .

B. Admis s ib ility  vs Weight

A distinction has to be made between ad m iss ib ility  and weight of evidence  
- the fo rm e r  is decided by the Judge, the la tte r  by the Ju ry .  A  ju ry  is the constitu 
tional judge of the facts*

That is ,  if the evidence is admitted, the J u ry  decides contraverted  facts  on 
the basis of the weight or preponderence of the evidence, pro and con and thus decides  
upon its effect,

C. Jud ic ia l Notice

W herever a fact is so g en era lly  known that e v e ry  o rd in ary  person m ay  
reasonably  be presum ed to be aware of it, the Court "notices11 it, e ith er  s im p lic i te r ,  
if it is at once satisfied  of the fact without m o re ,  or a fte r ,  such inform ation as it 
considers re liab le  and n e c e s s a ry  in o rd er  to elim inate any reasonable  doubt.

The essen tia l  basis  fo r  jud icia l notice is that the fact is of a c lass  that is 
so g en era lly  known as to give r is e  to the presum ption that a ll  persons are  aware of it. 
Let me em phasize, how ever, that this excludes fro m  the operation of ju d ic ia l  notice  
what are  not gen era l but p a rt icu la r  facts.

Let me give some examples to i l lu s tra te  - 
In 1702 Chief Justice  Holt said - "We are  to take jud icia l knowledge who reigns over  

us, and whom we owe allegiance to: and though it be decent to take notice of 
the demise of the King, yet it is not of n ecess ity .  "

The m odern view is ,  how ever, as said by Chief Ju stice  Duff in 1938 , - 
"It is our duty as Judges to take jud icia l notice of facts  which a re  known to 
intelligent persons genera lly . "

O ver the time of three  cen tu ries ,  some of these facts  ju d ic ia lly  noticed
a r e , -
1. "a pint of liquor is less  than five gallons or one dozen bottles. "
2. an en d o rser  has lent his name to enable the m aker of a p ro m iss o ry  note to use the

note in a m onetary  m arket.
3. the Township of Thurlow is in the southern part of the County of Hastings.
4. Jud ic ia l Notice (under the Canada Evidence Act) m ust be taken of -

(a) a l l  public acts of the P a rliam en t of Canada
(b) a l l  ordinances made by the G overnor in Council or the Lieutenants G overnor  

in Council of the P ro v in ces .
5. the Court w ill  take jud icia l notice of the local d iv is ions, such as counties, 

m unicipalities and polling sections, in which the county is divided fo r the purposes  
of political governm ent. But it has been ruled that it cannot be known ju d ic ia lly  
that a certa in  town has a population m ore than a certa in  num ber.
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D. E xpert Evidence

The Ontario Evidence Act* provides that - not m ore  than three w itnesses  
’’entitled according to our p rac tise  to give opinion evidence11 m ay be called by e ither  
side without leave of the Judge or other person presiding.

Though not stipulating ex p erts ,  it is headed expert evidence and the view  
is taken that it includes opinion evidence founded in part or in whole on some specia l  
knowledge or qualification not possessed  by the o rd in ary  witness - hence expert is
in ferred .

* With the exception of one province, the others have no such ru le .

The A ttorney G e n e ra l ’s A dm inistration of Justice  Com m ittee, of which I 
am m em ber, is considering an expansion of the ru le ,  i . e .  to p erm it m o re ,  but by  
leave of the Court, before any are  called.

E. P re fe re n c ia l  Rules

1. B est Evidence Rule -
In 1700 Chief Justice  Hall said that "the best proof that the nature of the 

thing w ill  afford is only required  - - - he la te r  said, - Mthe law re q u ires  the best  
evidence that can be had. M

Now with ru les  of evidence so w ell developed, such a m axim  affords but 
l i tt le  guidance, and is but roughly descrip tive  of two or th ree  ru le s  which have th e ir  
own reasons fo r  existence apart from  this alleged main ru le  - and they are
1. R ea l Evidence - that is evidence afforded by production of chattels or other 

physical objects fo r  inspection by the Court, e .g .  docum entary o rig ina l, v iew  of 
scene of accident, photographs (if not objectionable).

2. Secondary Evidence - evidence fro m  copies of documents, lost,  destroyed  or 
unavailable.

One famous judge said in England in the late 1700's  - "If a foundation can 
be laid that a reco rd  or deed existed , and was a fte rw a rd s  lost, it m ay be 
supplied by the next best evidence to be had. "

3. Conclusive Evidence - in some cases certa in  testim ony when produced is taken  
as f ina l and e r r o r  cannot be shown by other testim oney - e. g. w ritten  document 
of the p arties ,  judgement of a court, o ffic ia l ce rt if ica tes  when authorized by 
statute.

F . Burden of P roo f

The phrase m ay be used in two d ifferent senses -
1. the burden of establishing any proposition of fact according to the substantive law  

and law of pleading, n e c e s s a ry  for a party  to estab lish  in o rd er  to succeed in his 
case, which might be sim ply called "a r is k  of non-persuasion  of a ju ry" .

2. the burden of producing evidence on or fu rth er evidence during a t r i a l  in o rd e r  to 
avoid an adverse  ruling of the presiding Judge.
or sim ply "the duty of producing evidence to the Judge".

Here we need not d iscuss the shifting of onus f ro m  proponent to opponent 
in the course of a t r ia l ,  which m ay frequently  happen.
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I might, how ever, state here  in simple language that, - If the P la in tiff  
does get so fa r  with his evidence, that is evidence which if unanswered would ju s t ify  
men of o rd in ary  reason  and fa irn e ss  in a ffirm ing the proposition which the p laintiff is 
bound to maintain, then his burden passes to the defendant, who m ust adduce other 
evidence, e ither contradicting the plaintiff's  or proving other facts  which leaves  the 
question in r e a l  doubt.

Could we not reduce this to a sim ple equation, nam ely  - the burden of 
proof i s at any stage of the p ro g ress  of the t r i a l  upon the p arty  who would fa i l  if 
n° evidence or no fu rth er  evidence w ere  given.

Under the 2nd item , i. e. The production of evidence during t r ia l ,  there  a re
(a) Presum ptions, e .g .  P ro o f  of d eath  (or absence fo r  7 y e a rs  and no one l ike ly  

to hear fro m  him having heard), there is a presum ption of death.
(b) P r im a  Facie  Evidence

(i) in the f i r s t  sense it means that a plaintiff  has submitted enough 
evidence as to entitle him to have the question le ft  to the J u ry

(ii) or representing  the stage where the proponent (plaintiff) has by a m ass  of 
strong evidence entitled h im self  to a ruling that his opponent should
fa i l  if he does nothing m ore  in the way of producing evidence.

The exp ression  P r im a  F acie  Evidence is frequently  used in Statutes and 
what constitutes it is usually  there in  spelled out - 

The P a rn ersh ip  Act 
The Ontario Evidence Act 
The Canada Evidence Act 
The C rim in a l Code 
The Bankruptcy Act.
The Bank Act
The B il ls  of Exchange Act, 
and many o th ers , -

e. g. , in the P artn ersh ip  Act, as - The rece ip t by a person of a share  of the p rofits  of 
a business is p rim a facie evidence that he is a p a rtn e r  in the b u siness , but the rece ip t  
of such a share or p a y m e n t ................does not of i tse lf  make him a p artner.

Now, gentlemen, I shall skip the Burdens & Presum ptions in specific  
issu es ,  such as sanity, undue influence, m a r r ia g e ,  leg itim acy, life  and death, etc. , 
and move on to -

G- The P a ro l  Evidence Rule

This is a lso part of the Substantive Law ra th e r  than one of evidence*
H owever, let us look at it -

It is not a single ru le  but a group of ru le s ,  and in this case m ay I say that 
it deals p r im a r i ly  with when and when not o ra l  evidence m ay be rece ived  to cut down 
or defeat the sufficiency of a w ritten  document which upon proof of its actual existence  
is presum ed to give effect to its te rm s .

Innumerable exam ples of this m ay be found in the cases of contract, con
sideration , d e liv e ry  of a deed, agency, w a rra n ty ,  suretysh ip , etc.

Speaking now in a fie ld  which is p a r t ic u la r ly  applicable to the S u rvey  P r o 
fess ion , there  is a legal m axim  nam ely , F a ls a  D em onstratio  Non Nocet, which means
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False  descrip tion  does not v itiate .

In construing a description  contained in a deed* ex tr in s ic  evidence of 
monuments and actual boundary m arks  found on the ground but not r e fe r r e d  to in the 
deed, was held inadm issible to control the deed, but if in the deed, re fe re n c e  is made 
to such monuments and boundaries, they govern although they m ay ca ll fo r  c o u rses ,  
distances or computed contents, which do not agree with those stated in the deed.

G ra sse t t  vs. C a r te r  (1884) 10 S. C. R. 105 , at 1 14  & 115 .

If a l l  the te rm s in a description  f it  some p a rt icu la r  p ro p e rty ,  you cannot 
enlarge them by ex tr in s ic  evidence. But if they do not f it  with accu racy  the whole 
thing must be looked at f a i r ly  to see what are the leading words of description  and what 
is the subordinate m a tte r ,  and fo r  this purpose e x tr in s ic  evidence is adm issib le .

H. Significance Respecting Boundaries

Having discussed  the various facets  of evidence, we should now observe  
the significance that the courts attach to the d ifferent types of evidence of boundaries.
(1) "In o rd er to prove the proper location of a boundary line between adjoining 
property , one m ust f i r s t  prove the orig ina l boundary, fo r  exam ple by a monument, 
such as a post planted thereon ; but in the absence of some such evidence, p ossession  
m ay be proved, and in the absence of both of these, one m ay r e s o r t  to m easu rem en ts . 11

Wolverton v. C larke (1825) N-. i5. R. , 453 (CA) P. 1 14 7 ,  Canadian Abridgem ents.

(2) P e r  G raham , C. J. "In Diehl U. Zanger, 39 Mich. 6 0 1 ,  C olley  J .  said  
"As between old boundary fences and any su rvey  made a fter the monuments have d i s 
appeared, the fences are  by fa r  the best evidence of what the lines of a lot actually  
are  . . . "

M clssac  v. McKay 19 16 ,  N .B .R . 476 ,  27, D. L. R. 184  (CA) P. 1 1 9 8 ,
Canadian Abridgem ents.

(3) "Where orig inal posts or monuments a re  not in existence to prove the
location of a boundary line between lots on a s u b d iv is io n ................r e s o r t  m ust be had
to lines made at a time when the orig inal posts or monuments w ere  p resu m ab ly  in 
existence and probably w e ll  known, such as long estab lished fencelines . "

Home Bank v. Might D ire c to r ies  Ltd. (1914) 31 ,  O .L .R .  340, 20, D. L. R. 977 (CA).

The above noted cases are  a good c ro s s -s e c t io n  of a p le thora  of such, 
indicating in definite te rm s that a su rve y o r  sha ll when re-defin ing  boundaries r e ly  on 
the following evidence in the o rd e r  named

(a) Natural boundaries
(b) O riginal monuments
(c) Fences or possession  which can reason ab ly  be re la ted  back to the tim e of 

the orig inal su rvey
(d) M easurem ents

Some comments on (c) and (d) are n e c e s s a ry ,  I think.

V e ry  few plans that I have seen show or attempt to show, the age of fence  
lines. This is of course p a rt ic u la r ly  important fo r  s e v e ra l  reaso n s . F i r s t l y ,  the 
establishm ent of 10 y e a rs  of occupation laid down by the Statute of L im itations, m ay  
turn upon the age of a fence. Secondly, when a su rve y o r  lacking p r im a ry  evidence of 
a boundary, seeks to estab lish  whether a fence is o r is not the best evidence of the
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original location of a lost boundary, he must attempt to estab lish  that the fence existed  
at or reasonab ly  near to, the time when the orig ina l monuments w ere  in existence. 
Such evidence of age m ay be obtained in affidavit fo rm  and som etim es perhaps by the 
v e ry  nature of the physical construction of the fence itse lf .

The reason  why m easurem ents c a r r y  le a s t  weight, is due to the fact that 
a su rve y o r's  intention as exp ressed  by courses on a plan and fie ld  notes, has in the 
past borne l itt le ,  if any, resem blance to his intention as ex p ressed  by the monuments 
he has planted in the ground. The actual methods of reading angles and the chaining 
of lines (in title  su rveys) has shown litt le  if any im provem ent in Canada during the 
la s t  century, and it is only com parative ly  recen tly  that su rv e y  agencies have been 
insisting on a m ore o r less  common standard of accuracy . T h ere fo re  it is not 
reasonable to expect that the courses  on a plan and the monuments planted w ill  u n i
v e r s a l ly  bear a m ore accurate re lationship  to each other, fo r  some time to come yet.

Many countries have found it n e c e s s a ry  to control th e ir  title  su rveys  by 
networks of geodetic control in o rd er  to lim it p ro g re s s iv e ,  accumulating e r r o r s  and 
to prevent accidental e r r o r s  to some degree , and it would be wise if e ffo rts  w ere  to 
be made to do so in Canada as soon as possible.

THE MAIL BAG  

Opinions Wanted On B y-L aw  44

The Editor,

I would like to hear the opinion of some of the m em bers  of the A s s o c 
iation on the implem entation of B y-L aw  44 which provides fo r  the m arking of a ll  
su rve y o rs  monuments.

In the Toronto a rea  many of the su rve y o rs  stamp th e ir  number or  
in itia ls  on the b ars  and pipes prio r to planting in the ground. This stamping is 
usually  done n ear  the top of the bar on one of the faces . We have found that this 
method of marking monuments is v e r y  u n satisfac to ry  fo r  the following reaso n s :

1. The numbers a re  often stamped v e ry  lightly on the side of the bar and 
soon become invisib le .

2. It is v e ry  difficult to find any type of stamped number on the side of a bar  
planted flush with the ground surface .

3. Stamping on iron pipes is difficult and is v i r tu a l ly  im possib le  to read.
Of course, the by-law  provides for a m ore  sa t is fa c to ry  method of 

marking identification on monuments, such as by tags or caps. Some s u rv e y o rs  
are  using cast bronze caps which a re  v e ry  effective . They are  a lso  quite expen
sive . H owever, if the practice  of using them was u n ive rsa l  they could be m a s s -  
produced to some extent and the cost reduced.

An econom ical, e ffective  method of m arking iron pipes is not re a d ily  
apparent to m e, although a light gauge stamped cap has p ossib ilit ies .

In m y opinion, the intent of B y-L a w  44 is not being complied with in 
m ost cases , since the method of m arking monuments in use g en e ra l ly  in the 
Toronto a re a  does not provide read ily  the identification of the land su rv e y o r  who 
planted them.

J . W. L. Monaghan


